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ALERT

ARRA, COBRA & THE EMPLOYER
Title III of the American Recovery and Reinvestment Act of 2009 (ARRA), signed on February 17, 2009 dramatically impacts employers whose group health plans are subject to COBRA (NOT CAL-COBRA).  Basically, ARRA provides a 65% federal subsidy of COBRA payments for up to nine months for certain employees who were/are involuntarily terminated between September 1, 2008 and December 31, 2009, with the employer providing the subsidy subject to federal government reimbursement.  There are several employer or plan administrator actions and deadlines required by ARRA with certain details still pending.  Principal details are as follows:

· Employers or COBRA Administrators must notify all eligible employees of the new subsidy and provide additional election material immediately but no later than April 17, 2009. 
· Model COBRA Notices revised to include the availability of premium assistance will be prepared by the Department of Labor (DOL) by
 March 18, 2009.  
· Qualified individuals who failed to enroll in or declined COBRA initially must be afforded an additional 60 days from the date of the employer supplied notice to enroll in COBRA and take advantage of the subsidy. 

· Qualified individuals must be given the same right to enroll in different coverage as current employees of the employer (such as open enrollment of Section 125 Cafeteria Plan) with several limitations including that the premium for a different election can not be greater than the premium to which the individuals were originally qualified.
  
Who is eligible? 
Employees earning less than $125,000 annually who were involuntarily terminated between September 1, 2008 and December 31, 2009 are defined in ARRA as “assistance eligible individuals” and are eligible for the 65% premium subsidy.  (The subsidy is phased out through additional taxation on taxpayers with an adjusted gross income of more than $125,000 per year or $250,000 if married filing jointly.)
 

When is subsidy effective?

The 65% premium subsidy is effective on the first day of coverage following the enactment of ARRA (i.e. February 17, 2009) and is not retroactive.  There is no refund available for premiums paid prior to March 1st. if that is the first day of coverage following ARRA enactment.  (An employee down-sized in December 2008, who elected COBRA will NOT be entitled to a refund for premiums paid in January and February.)
How long does the subsidy last?
The subsidy terminates at the earlier of (a) nine months; (b) the enrollee becomes eligible for health insurance through another employer; (c) the enrollee becomes eligible for Medicare; (d) the end of the maximum COBRA period specified by law
 counting from the date of the qualifying event and not the date of a special election period.  (There are monetary penalties for former employees’ failure to notify employers of loss of eligibility.)
How will the subsidy be paid?
The employer pays the 65% subsidy (by paying the insurance company 100% of the premium.  After the other 35% of the premium is paid by the former employee, the employer can be reimbursed by the U.S. Treasury by reducing its withheld payroll and federal income tax deposit by the 65% subsidy amount.

What if the COBRA participant overpays?

Since few if any employers were able to contact eligible former employees prior to March 1st, it is probable that eligible former employees who have already elected COBRA will overpay for a month or two.  The employer must either use the overpayment to cover future COBRA premiums 180 days or refund the excess to the former employee within 60 days. 
What info must be included on the notice to eligible former employees?
The following specifics are taken from ARRA Title III Section 301(a)(7)(B):
1. “the forms necessary for establishing eligibility for premium reduction…” (Enrollment forms with effective and ending dates, qualifying event, etc.)

2. “the name, address, and telephone number necessary to contact the plan administrator and any other person maintaining relevant information in connection with such premium reduction,”

3. “a description of the extended election period…,”

4. “a description of the obligation of the qualified beneficiary…to notify the plan providing continuation coverage of eligibility for subsequent coverage under another group health plan or eligibility for benefits under title XVIII of the Social Security Act and the penalty provided under section 6720C of the Internal Revenue Code of 1986 for failure to so notify the plan,”
5. “a description, displayed in a prominent manner, of the qualified beneficiary’s right to a reduced premium, and

6. “a description of the option of the qualified beneficiary to enroll in different coverage if the employer permits such beneficiary to enroll in such different coverage…”

Even if law firm managers or HR personnel memorized all twelve pages encompassing the text of Title III, many questions would remain unanswered.  Clearly, additional information must be provided in the weeks ahead by the DOL or Treasury.

What should employers do?
· Contact your group plan insurer about process for “Second Chance” COBRA enrollees and any updated forms available from them.
· Contact your outside COBRA administrator service to determine (1) who will prepare and mail the necessary notice, and (2) a procedure for reconciling payments from COBRA enrollees to premium payments made to the insurer by the employer. 

· Contact your outside payroll service, if the service remits the withheld taxes, to determine the process of obtaining reimbursement.
· Pray that your bookkeeper has actual accounting knowledge to record and track premium assistance and recovery correctly.
· Keep your eyes and ears open for clarification to the above information.
For prompt response, e-mail HR questions to jan.c.christensen@gmail.com 

Or call her at 310-480-3’774.

The author is not an attorney and does not engage in rendering legal or tax counseling through this publication.  No statement in this article should be interpreted as legal or tax advice. 







� “Second chance” enrollees will not be entitled to retroactive coverage prior to March 1, 2009.  However, any gap in coverage (from the date of the qualifying even until the second chance enrollment) will not result in loss of pre-existing coverage contrary to the 63 day period normally used to determine pre-existing condition exclusions.





� See  ARRA Sections 3001(a)(1)(B)(ii)


�  Highly compensated taxpayers not wanting to risk the additional taxation if they subsequently reach the modified adjusted gross income caps for the year can simply permanently waive their right to a subsidy. 





� For the majority of COBRA enrollees, the period is 18 months.  The ARRA does NOT extend the time period beyond the normal coverage period.





� Employers who do not charge the entire COBRA premium are not entitled to full 65% reimbursement.





